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An idealogical debate in the
Brazilian petroleum industry

After the discovery of the new Brazilian oll frontier, called the pre-
salt layer, the Brazilian petroleum industry finds itself at a turning
point that has been driven by the Brazilian government'’s debate for
the best way to explore these gigantic fields and distribute the sub-
sequent wealth to the people and future generations.

wo years of intense research from the

Executive Power has led the current de-

bate in the National Congress regarding

a new regulatory regime for these fields.

It is now possible to get an idea of the

strategic objectives that have structured
the proposed Bills of Law.

Prior to any analysis, it is important to point out
that the pre-salt area, where extraordinary reserves
have already been confirmed in at least four gigantic
fields — Tupi, Jupiter, Iara and Guara — had already
been publicly tendered and contracted under the
concessionary regime established by the current
Law, when the National Council for Energy Policy
(CNPE), citing the constitutional principle of national
interest, issued a resolution excluding the exploration
blocks situated in the Espirito Santo, Campos and
Santos basin from 9th Bid Round held by the Na-
tional Petroleum, Natural Gas, and Biofuels Agency
(the government regulator). Furthermore, the CNPE
requested that the Ministry of Mines and Energy
(MME) evaluate changes to the regulatory regime
for the new paradigm of exploration and production
of oil and natural gas for the rest of the blocks that
have not already been concessioned.

The questions raised by this great national
debate have been provoked by 4 Bills of Law in
Congress that have proposed: production sharing
agreements, designating Petrobras as the sole op-
erator of the blocks, constituting an entirely new
state company, capitalizing Petrobras by ceding it
exploration and production rights, and creating a

social fund from oil profits as a source for funding
for government projects.

Although these projects should have incited great
controversy in the Congress, the surprising fact is
that the discussion has focused
on the division of current and
future royalties from the oil
fields between the Federal
government, and oil-produc-
ing and non-producing States
and Municipal governments,
to the detriment of the issues
of greater concern to the oil
industry: (i) maintaining the
current concessionary regime
versus implementing a pro-
duction sharing agreements;
(ii) the new role of Petrobras
as the sole operator; and (iii) the question of the
Consortium Operational Committee.

The question regarding the concession contracts

and the production sharing agreements is less con-
cerning as long as there are well-defined and long-
term contractual rules for the oil industry. This kind of
stability may raise interest in operating under either
regime, depending, of course, on the commercial
terms offered by the Government in future bid rounds
under a production sharing agreement.

The same cannot be said about the other two
points.

In fact, the issue that raises the most consterna-
tion — according to testimony industry leaders at the
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public hearing held in Congress — is the new role of
Petrobras and the Consortium Operational Commit-
tee. These issues are exactly the ones that can either
make or break the Brazilian petroleum industry.

Above all these issues is the revival of the ideolog-
ical debate regarding the economic role of the state,
which had been a closed issue since the enactment
of the Constitution of 1988, which had established
a primarily liberal market.

We are currently revisiting the 1960s and 1970s
— the last time the country went through a develop-
ment phase with a strong presence of the State in
the economy, with the expansion of state companies
organized under holding/subsidiary companies, and
creating conglomerates that actively participate in
the economy of the nation.

This strong presence of the state companies in
the economy had been redirected in the 1990s upon
the opening of the Brazilian market to the world, at
a time of increasing foreign trade and privatization
of the economy, and extinguishing several state
companies.

The Constitution of 1988, together with free mar-
ket economics and political democracy expanded
both imports and exports to and from Brazil, causing
a very positive impact in the lives of Brazilians.
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Specifically regarding the oil exploration and
production industry, it is clear that after the en-
actment of Law 9478/97, the same positive impact
was felt upon the occasion of deconstructing the
state oil monopoly and transforming Petrobras into
a concessionaire, equal to other oil companies with
activities in the country, from its original role as the
monopoly acting in the name of the state — resulting
in the unprecedented expansion of the private sector
in the oil industry.

Today, the tide has changed, and not only in Bra-
zil. There has been a global trend to re-establish a
strong state presence in the economy, due, in part,
to the crisis in capitalist economies after September
2008, and, according to other analysts, due to the
success of the “capitalist” model of China.

At present, it appears that, with the 4 Bills of
Law, the Government is reaching out with two clear
objectives: to reassert a strong state presence in
economic segment of oil and gas, with Petrobras as
its main player; and to capture the larger share of
pre-salt profits for the treasury of the Federal gov-
ernment, to the detriment of State and Municipal
governments.

The debate in the Senate has thus far revealed

this trend. W
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